
ADDITIONAL AGENDA 

FLORIDA INLAND NAVIGATION DISTRICT 
Board of Commissioners Meeting 

9:00 a.m., Saturday November 18, 2017 

Hutchinson Shores Resort and Spa 
3793 NE Ocean Boulevard,  

Jensen Beach, (Martin County) FL 34957 

Additional Agenda Item (17A).  Critical Wildlife Area (CWA) Designation of 
Spoil Island V-7, Volusia County, FL MOU 
with Florida Fish and Wildlife Conservation 
Commission (FWC). 

Spoil Island V-7 is located near the city of Port Orange, 200 feet south of the 
Dunlawton Bridge Boat Ramp, adjacent to the Intracoastal Waterway (IWW). 
District staff has been coordinating with FWC on the potential designation of V-7 as 
a Critical Wildlife Area (CWA). The CWA designation would allow for closure of 
the island during a seasonal closure to protect nesting birds. FIND’s attorney has 
worked closely with FWC’s attorney to craft an MOU that agrees to the 
establishment of the CWA while also protecting the interests of the District, 
USACOE and navigational interests.  

(Please see back up pages A-2 to A-20) 

RECOMMEND Approval of the MOU between Florida Fish and Wildlife 
Conservation Commission (FWC) and the District concerning 
the establishment of Critical Wildlife Area V-7. Volusia 
County. FL 



MEMORANDUM OF UNDERSTANDING 

BETWEEN 

FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION  

AND 

FLORIDA INLAND NAVIGATION DISTRICT 

REGARDING 

CRITICAL WILDLIFE AREA DESIGNATION OF A PORTION OF MAINTENANCE SPOIL 
AREA V-7 (“MSA V-7”) IN PORT ORANGE, VOLUSIA COUNTY (ALSO KNOWN AS THE 

“PORT ORANGE ROOKERY”) 

 

THIS MEMORANDUM OF UNDERSTANDING (“MOU”) is made and entered into between 
the FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION, a commission 
established pursuant to Article IV, Section 9 of the Florida Constitution (“FWC”), and the 
FLORIDA INLAND NAVIGATION DISTRICT, an independent special taxing district of the 
State of Florida (“FIND”). 

 

W I T N E S E T H: 

 

Whereas, FWC has designated a parcel of real property situate, lying and being in the 
City of Port Orange, County of Volusia, State of Florida known as “Port Orange Rookery,” as 
more particularly described on Exhibit “A” attached hereto and made a part hereof by 
reference, as a Critical Wildlife Area (“CWA”) pursuant to its authority under the Florida 
Constitution and Rule 68A-14.001, Florida Administrative Code; and 

Whereas, the right of way of the Atlantic Intracoastal Waterway (“ICW”), a Federal 
navigation project, is located directly east of and adjacent to Port Orange Rookery; and 

Whereas, the parties hereto recognize the important role the ICW plays in the State and 
Federal maritime transportation systems and the enormous contribution the ICW makes to the 
economy of Volusia County, the region, the State of Florida and the Nation; and 

Whereas, on December 28, 1938, by a Grant of Easement recorded in Deed Book 278, 
Page 255 et seq., of the Public Records of Volusia County, Florida (the “Easement”), the Trustees 
of the Internal Improvement Fund of the State of Florida granted and conveyed to the United 
States of America a perpetual easement to deposit material dredged in the construction and 
maintenance of the ICW upon any and all portions of an area described therein as Maintenance 
Spoil Area V-7 (hereafter “MSA V-7”); and 
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Whereas, Port Orange Rookery is located within MSA V-7 and is subject to the Easement 
in favor of the United States of America; and  

Whereas, the U.S. Army Corps of Engineers (“ACOE”) is primarily responsible for the 
maintenance dredging of the ICW; and 

Whereas, FIND, pursuant to Section 374.984, Florida Statutes, has been designated as the 
local interest sponsor for the ICW and, as such, is responsible for obtaining suitable areas for the 
deposit of dredged material in connection with the maintenance of the ICW and may also 
perform maintenance dredging of the ICW; and 

Whereas, FIND’s responsibilities include insuring that maintenance spoil areas 
previously obtained remain available for the ACOE’s use in maintaining the ICW in the future; 
and 

Whereas, the ACOE and/or FIND periodically perform maintenance dredging of the 
ICW in the vicinity of the portion of MSA V-7 that FWC has designated as a CWA; and 

Whereas, such maintenance dredging is essential to the continuing functionality of this 
Federal navigation project; and 

Whereas, it is not the intent of the Critical Wildlife Area designation to limit the ability 
of the ACOE and/or FIND to perform maintenance dredging in the ICW as and when they 
determine such work is necessary; and 

Whereas, while it is not presently foreseeable that Port Orange Rookery will be used for 
the deposit of dredge spoil material, it is the duty of the ACOE and FIND to preserve and 
protect the existing spoil deposit easement rights from being impaired and to ensure that they 
are available for future use; and 

Whereas, placement of dredge spoil material on Port Orange Rookery may, if carefully 
planned and implemented, be consistent with the CWA designation by creating additional 
nesting habitat; and 

Whereas, FIND is willing to forego any challenge to the CWA designation of Port 
Orange Rookery provided that FWC is willing to provide adequate assurances that such 
designation will not adversely impact the use and maintenance of the ICW. 

 

NOW, THEREFORE, in consideration of the premises, the mutual terms, covenants, provisions, 
promises and conditions contained herein, FWC and FIND agree as follows: 

1. The foregoing recitations are true and correct and are incorporated herein by 
reference. 
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2. Subject to the terms and conditions contained herein, FIND waives any challenges to 
the designation of Port Orange Rookery as a Critical Wildlife Area and FWC waives 
any challenges to permits issued to ACOE or FIND for maintenance dredging of the 
ICW based, in whole or in part, upon the CWA designation of Port Orange Rookery, 
but in no way limits the Commission’s application or enforcement of any other rule 
or regulation. 

3. Nothing in the Critical Wildlife Area designation of Port Orange Rookery shall limit 
the maintenance dredging of the ICW by the ACOE or FIND, including, without 
limitation, the scope, timing, duration, location or methodology of such dredging, 
nor shall this designation be construed as authorizing, mandating, justifying, or 
providing a basis for, the imposition of conditions of approval upon any federal, 
state or local permits for the maintenance dredging of the ICW by the ACOE or 
FIND, but in no way limits the Commission’s application or enforcement of any 
other rule or regulation. 

4. Nothing in the Critical Wildlife Area designation of Port Orange Rookery shall 
modify, limit or impair the rights of ACOE under the Easement without ACOE’s 
written consent. 

5.  To the extent (if any) that the CWA buffer around Port Orange Rookery encroaches 
into the right of way of the ICW, the buffer shall not apply to the dredging activities 
of the ACOE’s or FIND’s contractors. 

6. The CWA designation of Port Orange Rookery shall not adversely affect navigation 
within the ICW channel as it currently exists or as it may be relocated within the 
ICW right of way from time to time. 

7. Prior to placing any dredge spoil material within Port Orange Rookery, FIND shall 
consult with FWC staff to discuss the proposal and explore the availability of 
alternatives that would have less impact on nesting species.  FIND shall request that 
the ACOE consult with FWC staff in the event that FIND learns that ACOE is 
considering placing dredge spoil material within Port Orange Rookery. 

8. This MOU shall be binding upon the parties and their successors and assigns. 

9. Any amendments or modifications to this MOU shall be in writing and executed by 
both parties. 

10. The initial term of this MOU shall be for twenty (20) years from the Effective Date 
and shall automatically renew for additional terms of twenty (20) years each unless 
either party notifies the other party in writing at least ninety (90) days prior to the 
expiration of the then-current term of the party’s intent to terminate this MOU.  
Notwithstanding the foregoing, this MOU shall automatically terminate upon the 
withdrawal or cancellation of the CWA designation of Port Orange Rookery.  
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11. This MOU may be executed in two or more counterparts, each of which will be 
deemed an original, but all of which will constitute the same instrument; with a 
facsimile and/or an e-mail signature serving as an original thereof. 

12. If any term or condition of this MOU shall, to any extent, be held invalid or 
unenforceable, the remainder of the terms and conditions of this MOU shall not be 
affected thereby, and this MOU shall be valid and enforceable to the fullest extent 
permitted by law. 

13. “Effective Date” means the first date upon which this MOU has been executed by 
both FWC and FIND. 

14. Notices required or permitted to be given pursuant to the terms of this MOU shall be 
delivered in person or sent by certified U.S. Mail, return receipt requested, postage 
prepaid, or by a recognized contract carrier providing signed receipt for delivery, 
and will be deemed delivered upon receipt or refusal of delivery.  Notices will be 
delivered at the following addresses, subject to the right of any party to change the 
address at which it is to receive notice by written notice to the other party: 

To FIND: 

Florida Inland Navigation District 
1314 Marcinski Road 
Jupiter, Florida 33477-9498 
Attn:  Executive Director 
Telephone: (561) 627-3386 
 
 

To FWC: 

Florida Fish and Wildlife Conservation Commission 
Farris Bryant Building 
620 S. Meridian St. 
Tallahassee, FL 32399-1600 
Attention: Executive Director 
Phone: (850) 488-4676 
 
 

15. Each party represents that the execution of this MOU by its respective undersigned 
executive director has been duly authorized. 

 

[SIGNATURES APPEAR ON NEXT PAGE] 
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IN WITNESS WHEREOF, the parties hereto have executed this Memorandum of Agreement on 
the dates set forth below. 

 

      AS TO FIND: 

      FLORIDA INLAND NAVIGATION DISTRICT 

      BY: _______________________________  

              Mark Crosley, Executive Director 

      DATED: __________________________  

 

      AS TO FWC: 

      FLORIDA FISH AND WILDLIFE    
      CONSERVATION COMMISSION 

      BY: _______________________________  

        Nick Wiley, Executive Director 

      DATED: __________________________ 
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EXHIBIT “A” 

LEGAL DESCRIPTION OF PORT ORANGE ROOKERY 

The Port Orange Critical Wildlife Area commences at its most westerly point, located at 
approximately 29.146403°, -80.976481°; thence northeast for 233 feet to approximately 
29.147023°, -80.976281°; thence east for 163 feet to approximately 29.147079°, -80.975767°; 
thence southeast for 360 feet to approximately 29.146325°, -80.975039°; thence southeast for 
234 feet to approximately 29.145732°, -80.974715°; thence southwest for 206 feet to 
approximately 29.145536°, -80.975330°; thence northwest for 484 feet to the most westerly 
point.   
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